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CHAPTER 10

THE THREE QUALIFICATIONS
OF ARTICLE IV’S “INALIENABLE RIGHT”*

Robert Zarate

To be sure, Article IV of the NPT recognizes the 
“inalienable right” of signatories to peaceful nuclear 
energy. However, it also explicitly imposes two quali-
fications on the “nuclear energy for peaceful pur-
poses” to which NPT signatories have an “inalienable 
right.” Signatories shall develop “research, produc-
tion and use” of peaceful nuclear energy (1) “without 
discrimination” and (2) “in conformity with articles 
I and II of this Treaty.”1 Moreover, when the NPT’s 
Article III defines the purpose of comprehensive safe-
guards by the IAEA as the “verification of the fulfillment 
of [signatory] obligations assumed under this Treaty with 
a view to preventing the diversion of nuclear energy 
from peaceful purposes to nuclear weapons and other 
nuclear explosive devices,”2 it effectively establishes 
(3) “conformity with Article III” as a third qualifica-
tion. These three qualifications, when understood in 
relation to the treaty’s preamble and main text, not 
only narrow the scope of “nuclear energy for peaceful 
purposes” to which signatories have an “inalienable 
right,” but also establish criteria that signatories must 
meet in order to exercise this right.
____________

*Originally published as a part of “The NPT, IAEA Safe-
guards and Peaceful Nuclear Energy: An ‘Inalienable Right,’ But 
Precisely to What?” Henry Sokolski, ed., Falling Behind: Interna-
tional Scrutiny of the Peaceful Atom, Carlisle, PA, Strategic Studies 
Institute, U.S. Army War College, 2008, pp. 221-290. 
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To begin, paragraph seven of the NPT’s preamble 
lays out the principle that addresses the special mean-
ing of Article IV’s first qualification, “without dis-
crimination,” within the context of the treaty.3 That 
paragraph affirms:

the principle that the benefits of peaceful applications 
of nuclear technology, including any technological by-
products which may be derived by nuclear-weapon 
States from the development of nuclear explosive de-
vices, should be available for peaceful purposes to all 
Parties of the Treaty, whether nuclear-weapon or non-
nuclear weapon States.4

To be clear, neither this principle (which hereinafter I 
refer to as the “benefits-without-discrimination” prin-
ciple), nor any other part of the NPT, ever expressly 
requires that any specific nuclear technology, or any 
specific peaceful application of nuclear technology, be 
made available to all signatories, but rather that only 
the benefits of a given nuclear technology’s peaceful ap-
plication be made available somehow. In essence, this 
principle recognizes that some nuclear technologies 
and some peaceful applications of nuclear technol-
ogy—to take an extreme example, so-called “nuclear 
explosions for peaceful purposes” in civilian mining, 
excavation, or canal-digging operations—may be too 
uneconomical, too proliferative, and too unsafeguard-
able to permit non-nuclear-weapon states to acquire 
and use them. Thus, when Article IV’s first qualifica-
tion applies this principle to peaceful nuclear energy, 
it appears to permit, in principle, the denial of a given 
nuclear technology or a given nuclear technology’s 
peaceful application to a signatory as long as the ben-
efits of the denied nuclear technology’s peaceful ap-
plication are made available somehow.
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Article IV’s second qualification requires that the 
development of “research, production and use” of 
peaceful nuclear energy be “in conformity with articles 
I and II” of the NPT. These two articles articulate the 
NPT’s main prohibitions against the direct and indi-
rect proliferation of nuclear weapons by treaty signa-
tories. Article I prohibits nuclear-weapon signatories 
from giving nuclear weapons and other nuclear ex-
plosive devices, or control over such devices, to “any 
recipient whatsoever,” and also forbids them from 
“assist[ing], encourag[ing], or induc[ing]” any non-
nuclear-weapon state “to manufacture or otherwise 
acquire” nuclear explosive devices.5 Article II corre-
spondingly prohibits non-nuclear-weapon signatories 
from receiving nuclear explosive devices, or control 
over such devices, and also forbids them from build-
ing or acquiring in any way nuclear explosive devices, 
and from receiving or seeking “any assistance in the 
manufacture” of such devices.6 Article IV’s second 
qualification therefore effectively narrows the scope 
of “nuclear energy for peaceful purposes” to which 
signatories have an “inalienable right” under Article 
IV, since peaceful nuclear energy “in conformity with 
articles I and II” excludes not only nuclear explosive 
technology for peaceful or non-peaceful purposes, but 
also other nuclear technology and assistance that could 
“assist, encourage or induce” non-nuclear-weapon 
states “to manufacture or otherwise acquire” nuclear 
explosive technology.7

Furthermore, the NPT’s Article III requires each 
non-nuclear-weapon signatory to conclude a compre-
hensive safeguard agreement with the IAEA: 

for the exclusive purpose of verification of the fulfill-
ment of its obligations assumed under this Treaty with a 
view to preventing the diversion of nuclear energy 
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from peaceful purposes to nuclear weapons and other 
nuclear explosive devices.8 

By requiring non-nuclear-weapon signatories to sub-
mit to full-scope IAEA safeguards to verify the fulfill-
ment of their obligations under Articles I and II, as 
well as other parts of the NPT, Article III effectively 
establishes a third legally-binding qualification on the 
“nuclear energy for peaceful purposes” to which sig-
natories have an “inalienable right” under Article IV. 
That is, to develop “research, production and use” of 
peaceful nuclear energy “in conformity with articles I 
and II” necessarily implies full “conformity with Arti-
cle III.”9 Thus, Article IV’s third qualification appears 
to recognize the “inalienable right” of a signatory to 
peaceful nuclear energy only when the signatory’s 
nuclear activities are effectively safeguardable by the 
IAEA, and the signatory complies fully with its obli-
gations under Article III of the NPT and related IAEA 
comprehensive safeguards agreements.10

ARTICLE IV’S THREE QUALIFICATIONS  
AND NUCLEAR EXPLOSIONS FOR  
PEACEFUL PURPOSES

With respect to “nuclear explosions for peaceful 
purposes,” the majority of the NPT negotiators under-
stood that, at the time of their negotiations and for the 
foreseeable future, nuclear explosive technology in 
civilian projects not only lacked clear and immediate 
economic benefits, especially when compared to non-
nuclear alternatives; but also possessed an unaccept-
able risk of nuclear proliferation since such technology 
could not be effectively safeguarded by the IAEA. Hence, 
the final text of the NPT denies non-nuclear-weapon 
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signatories access both to nuclear explosive technol-
ogy and its peaceful applications. 

In conformity with the preamble’s “benefits-with-
out-discrimination” principle, though, the NPT’s Ar-
ticle V outlines the framework by which non-nuclear-
weapon signatories could avail themselves of “the 
potential benefits” of nuclear explosive technology’s 
peaceful application, if such economic benefits should 
ever materialize. The relevant part of Article V reads:

Each Party to the Treaty undertakes to take appropri-
ate measures to ensure that, in accordance with this 
Treaty, under appropriate international observation 
and through appropriate international procedures, 
potential benefits from any peaceful applications of 
nuclear explosions will be made available to non-nu-
clear-weapon States Party to the Treaty on a non-dis-
criminatory basis and that the charge to such Parties for 
the explosive devices used will be as low as possible 
and exclude any charge for research and development. 
Non-nuclear-weapon States Party to the Treaty shall 
be able to obtain such benefits, pursuant to a special 
international agreement or agreements, through an 
appropriate international body with adequate repre-
sentation of non-nuclear-weapon States. . . .11

As the NPT’s negotiation history reveals, many 
of the non-nuclear-weapon states represented at the 
ENDC did not view either the denial of nuclear ex-
plosive technology and its peaceful applications, or 
Article V’s framework for providing the “potential 
benefits” of the denied nuclear explosive technology’s 
peaceful applications, as discriminatory per se.12 For 
example, in late January 1968 Polish delegate Mieczy-
slaw Blusztajn remarked to the ENDC:

I should like once again to stress that the right of all 
countries to conduct peaceful nuclear explosions is not at 
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stake. The only matter to be settled is the procedure 
and the conditions to be observed so that countries 
which forgo the manufacture of nuclear devices shall 
not be deprived of the benefits that may be derived 
from the use of nuclear explosives.13

Bulgarian delegate Kroum Christov echoed the Polish 
delegate’s sentiments:

[I]t seems to us quite clearly impossible to admit and 
to include in the non-proliferation treaty the right to 
manufacture nuclear devices and to carry out nuclear 
explosions. There is no question in this case of denying a 
right; nor should the prohibition of all activity of this nature 
be regarded as an infraction of that right. Account is taken 
of a state of facts which, for reasons which cannot be 
refuted and which have been explained here at length, 
renders the manufacture of nuclear devices incompat-
ible with a non-proliferation treaty.14

In retrospect, the efforts of NPT negotiators to 
limit the spread of nuclear explosive technology for 
peaceful purposes proved to be well-founded. Indeed, 
the “potential benefits” of so-called peaceful nuclear 
explosives (“PNEs”) never materialized as non-nucle-
ar explosive alternatives for mining, excavation, and 
canal-digging operations emerged as safer and more 
economical choices.15 In fact, in May 1995 the qua-
drennial NPT review conference reached the follow-
ing conclusions about PNEs: 

The Conference records that the potential benefits of 
the peaceful applications of nuclear explosions envis-
aged in article V of the Treaty have not materialized. In 
this context, the Conference notes that the potential 
benefits of the peaceful applications of nuclear explo-
sions have not been demonstrated and that serious 
concerns have been expressed as to the environmen-
tal consequences that could result from the release of 
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radioactivity from such applications and on the risk 
of possible proliferation of nuclear weapons. Further-
more, no requests for services related to the peaceful 
applications of nuclear explosions have been received 
by IAEA since the Treaty entered into force. The Con-
ference further notes that no State party has an active 
programme for the peaceful application of nuclear ex-
plosions.16

Moreover, though the Comprehensive Nuclear-Test-Ban 
Treaty has not entered into force, it has nonetheless 
established an international norm against the use of 
nuclear explosions, whether for non-peaceful or alleg-
edly peaceful purposes.17

By prohibiting non-nuclear-weapon states from 
developing, accessing, and using so-called peaceful 
nuclear explosive devices, the NPT reinforces the im-
portance of the following principle: When the IAEA 
cannot effectively safeguard the nuclear material in-
volved in an allegedly peaceful application of nuclear 
technology, then the NPT does not protect the right of 
states to develop, access, or use that allegedly peaceful 
application of nuclear technology.

ARTICLE IV’S THREE QUALIFICATIONS AND 
NUCLEAR ENERGY FOR PEACEFUL PURPOSES

In conformity with Article IV’s three qualifica-
tions, then, both (a) the “benefits-without-discrimi-
nation” principle of the NPT’s preamble, and (b) the 
framework by which Article V allows non-nuclear-
weapon signatories to avail themselves of the “po-
tential benefits” of nuclear explosive technology’s 
peaceful applications without providing them actual 
access to the technology or its peaceful application, 
can be applied to enrichment, reprocessing, and other 
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sensitive nuclear fuel-making activities. Under a sus-
tainable reading of the NPT, it is both plausible and 
consistent for governments to interpret Article IV as 
affirming the “inalienable right” of nuclear signatories 
to develop “research, production and use” of nuclear 
fuel-making only to the extent that such nuclear fuel-
making activities: (1) are economically beneficial in 
accordance with the treaty’s preamble (Article IV’s 
first qualification); (2) possess a low risk of prolifera-
tion in accordance with Articles I and II (Article IV’s 
second qualification); and (3) are effectively safeguard-
able and undertaken in full compliance with NPT and 
IAEA safeguard obligations in accordance with Ar-
ticle III (Article IV’s third qualification).18 Moreover, 
it is both plausible and consistent with the treaty to 
forbid signatories from developing, acquiring, and us-
ing nuclear fuel-making technologies (especially those 
related to nuclear materials that the IAEA cannot ef-
fectively safeguard) that can assist them in manufac-
turing nuclear weapons under some circumstances—
at the very least, when they fail to comply with their 
obligations under the NPT’s Article III and related 
IAEA safeguards agreements—as long as the benefits 
of peaceful applications of such nuclear fuel-making 
technologies are made available to them.19

As the NPT’s negotiation history reveals, ENDC 
delegations from both nuclear-weapon states and non-
nuclear-weapon states viewed nuclear fuel making in 
a manner similar to nuclear explosives for peaceful 
purposes: that is, as potentially aiding and even con-
stituting the manufacture of nuclear weapons. For ex-
ample, in September 1962 British delegate Sir Michael 
Wright told the ENDC:

The thing which is unique to a nuclear weapon is its 
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warhead. And what is there in a nuclear warhead that 
is found in no other weapons? . . . It is the fissile mate-
rial in the warhead; that is to say, the plutonium and 
uranium-235, the two fissile materials now most com-
monly used in nuclear weapons.

If we are to deal effectively with nuclear weapons, we 
must concentrate on the fissile material which every 
nuclear weapon has and which no other weapon has.20

In another example, in February 1966 Swedish del-
egate Alva Myrdal argued before the ENDC:

[T]o block the road to nuclear weapon development 
as early as possible . . . what we are facing is a long 
ladder with many rungs, and the practical question 
is: on which of these is it reasonable and feasible to 
introduce the international blocking? . . . To prohibit 
just the final act of “manufacture” would seem to come late 
in these long chains of decisions. . . . Could a middle link 
be found on which the prohibitory regulation should 
most definitely be focused?21

A month later, during a speech to the ENDC, Burmese 
delegate U. Maung Maung Gyi answered Myrdal’s 
question:

An undertaking on the part of the non-nuclear weapon 
Powers not to manufacture nuclear weapons would in 
effect mean forgoing the production of fissionable ma-
terial . . . and such production is the first essential step 
for the manufacture of these weapons and constitutes 
an important dividing line between restraint from and 
pursuit of the nuclear path.22

Proponents of the per se right or unqualified per se 
right reading of Article IV might counter the NPT’s 
sustainable reading by claiming that Article IV’s 
second paragraph necessarily obliges signatories to 
transfer any and all nuclear technology, materials, 



228

and assistance—including nuclear fuel making—in an 
unqualified and unfettered manner. The relevant part 
of that paragraph states:

All the Parties of the Treaty undertake to facilitate, 
and have the right to participate in, the fullest pos-
sible exchange of equipment, materials and scientific 
and technological information for the peaceful uses of 
nuclear energy.23

It is important to note, though, that this paragraph is 
carefully worded to call not for “the fullest exchange,” 
but rather for only “the fullest possible exchange,” and 
thus actually encourages NPT signatories to exchange 
nuclear technology, materials, and know-how with 
great care, caution, and restraint.24 In May 2005, during 
a speech to the quadrennial NPT review conference, 
Christopher Ford (at the time the Principal Deputy 
Assistant Secretary of State for Verification, Compli-
ance and Implementation) elaborated this point:

The use of the term “fullest possible” is an acknowl-
edgement that cooperation may be limited. Parties are 
not compelled by Article IV to engage in nuclear coop-
eration with any given state—or to provide any partic-
ular form of nuclear assistance to any other state. The 
NPT does not require any specific sharing of nuclear 
technology between particular State Parties, nor does 
it oblige technology-possessors to share any specific 
materials or technology with non-possessors.25

“[T]o conform both to the overall objective of the 
NPT—strengthening security by halting nuclear pro-
liferation—and to any Article I and III obligations,” 
Ford added, “supplier states must consider whether 
certain types of assistance, or assistance to certain 
countries, are consistent with the nonproliferation 
purposes and obligations of the NPT, other interna-
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tional obligations, and their own national require-
ments.” NPT signatories, Ford concluded,

should withhold assistance if they believe that a spe-
cific form of cooperation would encourage or facilitate 
proliferation, or if they believe that a state is pursuing 
a nuclear weapons program in violation of Article II, is 
not in full compliance with its safeguards obligations, 
or is in violation of Article I.26

Moreover, by establishing no per se obligation or duty 
of nuclear exporters to give any specific nuclear tech-
nology, material or assistance, Article IV’s second 
paragraph suggests that nuclear importers, at the 
same time, have no reciprocal per se right to receive 
or otherwise acquire any specific nuclear technology, 
material or assistance.27

In sum, the analysis in this chapter suggests that 
the NPT does not affirm the “inalienable right” of 
signatories to nuclear materials and activities that the 
IAEA cannot effectively safeguard. In fact, this ex-
plains why the treaty prohibits non-nuclear-weapon 
signatories from developing, accessing, or using so-
called “nuclear explosions for peaceful purposes,” the 
most military-relevant of civilian applications of nu-
clear technology. Instead, the NPT appears to estab-
lish three qualifications of Article IV which condition 
the extent to which signatories have an “inalienable 
right” to develop and use peaceful nuclear energy—
key qualifications being a signatory’s full compliance 
with its obligations under the NPT and IAEA com-
prehensive safeguards agreements, and the actual 
ability of the IAEA to administer effective safeguards 
on nuclear materials in a given civilian application of 
nuclear technology. But while the NPT may be under-
stood as prohibiting non-nuclear-weapon signatories 
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from unsafeguardable nuclear materials and activi-
ties, the treaty also provides for mechanisms by which 
nuclear-weapon signatories can provide, individu-
ally or through multilateral frameworks, the benefits of 
proscribed, unsafeguardable peaceful applications of 
nuclear technology in a nondiscriminatory manner to 
non-nuclear-weapon signatories in full compliance.
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