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1. Our current policies on targeting of power reactors are more in line
with Putin's than with our allies’:

e Russia has targeted power reactors that do not produce
electricity that provides “regular, significant, direct support of
[Ukrainian] military operations.” These attacks have risked the
release of dangerous forces that could severely harm innocent
civilians.

e Almost all of America’s allies have ratified Protocol 1. The US has
not. EU, UK, Germany foreign and military ministers have said
strikes against Ukrainian infrastructure and Zaporizhzhia are war
crimes. The US has been silent.

e Infact, US has not only not backed its allies’ Protocol 1-inspired
declarations regarding the “criminality” of Russia’s actions, but
in its latest description of America’s obligations as a signee to
Protocol 1, the Pentagon insists the US is ultimately free to
target power reactors even if this would release of significant
amounts of radiation that could cause severe harm to innocent
civilians. Such targeting would be warranted, it contends if a
commander deemed that conducting such an attack seemed
necessary to achieving an important military objective. Yet, what
is a military “important” objective, and what is “severe harm,”



the manual admits, are “subjective” calls (see DOD Law of War
Manual, section 5.13, pp. 279-280).

2. Why we should care

The Pentagon’s position gives countries like Russia, North Korea, and
China the diplomatic pretext to do as the Pentagon argues America
can — i.e., to strike nuclear power plants even though it would likely
release dangerous amounts of radiation.

In a recent war game, close US allies who have ratified Protocol 1 were
at odds with Washington as to how to respond to Russian attacks on
allied reactors. America’s allies wanted to respond strongly to what
they saw as a war crime. The US did not. This dispute held up the
war’s progress and resulted in the US using NATO's Article 5 to deter
Poland from joining Ukraine in attacking Russia.

The prospect of being held accountable to the proscriptions of
Protocol 1 could have a deterring effect on the actions (cf. the
humanitarian concerns involved in the decision by a NAZI general not
to destroy Paris) even of nations that are not parties of Protocol 1
(e.g., Russia). Even Moscow is anxious to deny it is violating Protocol 1
in any fashion and to blame Ukraine instead (see Russian statement
beginning on page 4). If Russia were to “lose” the war, it would have
more to fear being held accountable for its crimes if the US and its
allies were more closely unified in their interpretation of those
obligations.

That the US, as a signee of Protocol 1, has a general obligation (where
the its has no clear reservations) “not to defeat the protocol’s object



or purpose” (See Article 18 of the Vienna Convention on the Law of
Treaties). Iterating this, could help put China, who ratified Protocol 1,
on the diplomatic and military defensive as it, unlike Japan, RoK and
Taiwan, has let it be known that it has military plans to attack their
neighbors’ power reactors, and, unlike its neighbors, does not allow
nuclear inspections to verify Chinese reactors are not being used to
make nuclear weapons materials (tritium and plutonium). Spotlighting
these differences would imply China’s reactors are legitimate targets
but Japan’s, South Korea’s, and Taiwan’s are not. This could induce
Beijing to spend much more on air defenses — something that would
be desirable for all parties — and might well help deter Chinese
attacks against other countries’ reactors.

Faith that current US Air Force targeting guidance and classified
Pentagon collateral damage algorithms (which discourage strikes
against civilian objects that could release harmful forces) all but
eliminate the targeting of civilian objects that could release harmful
forces (e.g., dams and power reactors) may be misplaced. In fact, The
New York Times reported that Air Force guidance was short circuited
when a top-secret U.S. special operations unit — Task Force 9 — hit
Syria’s Tabga Dam in 2017. The dam was on a “no strike” list that
required top level authorization to attack. But Task Force 9 bombed
the dam because it was deemed a military “emergency” to do so.
Although Central Command officials admitted that the dam had been
bombed, they insisted only the dam’s towers had been hit. Separately,
West Point legal experts argued that such strikes were permissible.

. How might we close important, apparent gaps in Protocol 1’s
interpretation with the views of allies who have ratified it?

- Ratify Protocol one, which is politically difficult



Have the President announce a new declaratory policy, which
would still be politically challenging and likely transitory
Update some of the language in the Pentagon’s the Law of War
Manual

The last two options are the most attractive. Any Law of War Manual and
declaratory policy update should make it clear that

Military science (increased aiming accuracies) and recent
military experience in Ukraine, demonstrate in ways not possible
50 years ago, that one can reliably disable a nuclear power plant
without risking releases of significant radiation. These new
developments make it much easier to endorse Protocol 1’s
admonition in Article 57 Section 3 that “When a choice is
possible between several military objectives for obtaining a
similar military advantage, the objective to be selected shall be
that the attack on which may be expected to cause the least
danger to civilian lives and to civilian objects.” The view graphs
below help clarify how one might disable without risking
dangerous releases today and why it was difficult to do 50 years ago.










Having our military make targeting, timing, and weaponeering
decisions to reduce the prospects of the release of dangerous
forces “would be appropriate” rather than “may be appropriate”
(as the Pentagon manual currently states Section 5.13, page 279)

to prevent any such release, much less the infliction of “severe”
harm to innocents. Although modest, this edit would make clearer
the legal presumption that every effort would be made to avoid
dangerous releases of radiation. A footnote referencing how one
might disable a nuclear power plant without risking a release of



dangerous forces, might also be heuristically useful for the
nontechnical legal reader.

- Attacks against offensive military assets based at reactors, as the
Protocol 1, notes (see Article 56, Section 2.c) may be legitimate
targets if proper care is taken to avoid the release of dangerous
forces.

- That if the commander fears such releases are likely, he should
follow current Air Force targeting guidance (p. 5-11) by seeking a
“national decision” at “appropriate high policy levels” rather than
just seeking permission from his or her commander as is
repeatedly suggested in the Law of War Manual.

- Protocol One’s stipulation (see Article 56. Section 2.b) on how to
evaluate the military use nuclear electricity from power reactors is
useful in determining if the plant should be viewed as a military
objective. But it should not be viewed as an exclusive criterion for
this purpose. As Article 52 (Section 2) of the protocol makes clear,
attacks are allowed against military objects, which “make an
effective contribution to military action and whose destruction,
capture or neutralization, offers a definite military advantage.” As
such, nuclear power plants that make tritium or plutonium for
nuclear weapons production (e.g., in Russia, China, North Korea)
should be viewed as legitimate military targets even if they do not
produce electricity that is otherwise used “in regular, significant,
and direct support” of other military operations. Nuclear power
plants that are inspected by the IAEA or EURATOM to assure no
such production is underway and are not producing electricity in
“regular, significant, direct support of military operations,” on the
other hand, should be viewed as civilian objects that are not
military objectives.

Legal experts may contend that these changes to the Law of War Manual and
US policy would not have the benefits claimed and so are not needed. Others
have read the manual have noted that in preserving the option to attack power



reactors even if they might release dangerous forces, the manual seems to be
recommending such action (even though that might not have been intended).
That is worth clarifying. The observation that legal interpretations should not
be confused with policy recommendations is a fair enough point. But it also is
the case that such interpretations should not go so far in preserving extreme
options as to be read as a policy recommendation that our military and
government actually is loath to exercise.

Meanwhile, states that have ratified Protocol 1 may need to consider the
security implications of Russia’s recent reactor attacks. Under Article 57,
Section c of Protocol 1, parties to the protocol are supposed to take “other
necessary precautions to protect the civilian population, individual civilians and
civilian objects under their control against the dangers of resulting from
military operations. ” Yet, to date, no international fora have yet been held at
the International Atomic Energy Agency or elsewhere to consider what
“necessary precautions” (active and passive defenses, etc.) might be
appropriate to protect dangerous releases of radiation from power reactors in
war zones. Although the United States is not a formal party to Protocol 1, it
could participate in such a fora as signee.



